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Introduction 
This edition of SKYSights endeavors to provide our readers with recent developments concerning the US 

Securities and Exchange Commission (“SEC”), and EU Sustainability-related regulations pertaining to the 

Sustainability-related Financial Disclosure Regulation (“SFDR”), the Taxonomy Regulation (“TR”) and the 

related SFDR Level 2 Regulatory Technical Standards (“RTS”); and finally, the EU PRIIPs Regulation as it 

relates to UCITS funds. 

We also discuss developments that relate back to our 2021 Sustainability Outlook published in January 

2021, where, among other things, we took a closer look at President Biden’s climate policy initiatives, 

the SEC’s more receptive attitude toward additional ESG disclosure for public companies, and the 

fecundity of ESG standard setters including our expectation that more consolidation of ESG Reporting 

Frameworks was inevitable. 

Finally, perhaps the most significant sustainability development of the year has just adjourned after a 

fortnight of generating a steady stream of headlines and media coverage emanating from Glascow, 

Scotland. Without attempting to replicate the already extensive media coverage we offer the following 

highlights of the Conference of the Parties (“COP”). 

Good COP Bad COP: a generational sea change or more of the same? 

“There is no conclusive evidence of significant long-term global warming. Our 

understanding of the Earth’s climate is quite primitive and does not take into account the 

dynamic interaction of such factors as water vapor, sunspots, volcanic activity, variations 

in the Earth’s orbit around the Sun, and the effect of oceans and ocean currents. While 

these forces have been at work for eons, some self-proclaimed environmental saviors can 

only cite the latest weather report and prepare thirty second political ads.”  

Mitch McConnell (age 79), Republican Senator from Kentucky, October 7, 1992, 
on the floor of the US Senate during Senate debate on the resolution of 
ratification of the United Nations Framework Convention on Climate Change.  

“It is not a secret that COP26 is a failure. It should be obvious that we cannot solve the 

crisis with the same methods that got us into it in the first place, and more and more 

people are starting to realize this. . . . What will it take for the people in power to wake 

up?. .  . This is no longer a climate conference. This is now a global north greenwash 

festival.” 

Greta Thunberg (age 18), November 5, 2021, at a gathering in Glascow, Scotland. 

By now, anyone who regularly follows major news reports and social media knows that “COP26” refers 

to the 26th annual Conference of the Parties, which ended its two-week conference in Glascow, Scotland 

on November 13, 2021. The “Parties” are the 196 country signatories and 1 regional signatory to the 

global treaty entitled the United Nations Framework Convention on Climate Change, (“UNFCCC”), which 

was promulged more than a generation ago in 1992.  

As with any collective action involving nearly two hundred participants the process can be challenging, 

slow, and complicated. The COP26 final agreement was finally released after extending the conference 

an extra day into Saturday, November 13 as negotiators struggled to reach a consensus. The final 

agreement is an important product of the COP but it will surely garner a wide range of opinions from 

praise to condemnation.  
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How the global climate action sausage is made 

The UNFCCC is a global treaty whose objective is to stabilize greenhouse gas (“GHG”) concentrations in 

the atmosphere to a level that would prevent dangerous anthropogenic interference with the Earth’s 

climate system. Put another way, the treaty is an exercise of collective action by over 196 countries to 

stop or reverse global warming caused by human activity. The UNFCCC established the “Conference of 

the Parties” as the governing body that oversees the obligation of the Parties under the treaty to meet 

annually to share information and give each other progress reports on their efforts to stem global 

warming but not necessarily in the form of actual quantitative targets, metrics, or goals.  

The Parties have been meeting annually since the treaty became effective in 1994 and would have met 

in 2020 for the 26th time but for the pandemic. It was at COP21 that the governing body promulgated 

the Paris Accord in 2015.  

The Paris Accord provides for a progress report — with quantitative targets and metrics — every five 

years to be submitted by each Party with the notion that each succeeding five-year cycle will bring 

updated and more ambitious decarbonization targets. At each five-year cycle, under the Paris Accord 

each signatory nation must submit, in the form of Nationally Determined Contributions (“NDCs”), 

specific quantitative targets, timelines and planned actions to reach the goal of limiting climate change 

to no more than 20C below pre-industrial levels and ideally no more than 1.50C below pre-industrial 

levels. The NDCs are also expected to communicate a Party’s actions to build resilience to adapt to the 

impacts of rising temperatures.1  

COP26 is the first five-year reporting cycle since the signing of the Paris Accord, and the anticipation of 

detailed Party NDCs, particularly from the developed nations like the US, UK and EU is one of the 

reasons why this particular COP has attracted so much attention. One of the contentious issues at 

COP26, as in prior COPs, is the allocation of responsibility and financial support obligations between 

developed and developing nations, the latter of which are widely acknowledged to have been relatively 

minor emitters of GHG but, nevertheless, face many of its dire consequences. The fault line on this issue 

in a word is: reparations.  

Among the developed nations, the US is a key player in any global collective action if for no other reason 

than being the world’s second largest current GHG emitter behind China, and in terms of cumulative 

emissions of CO2 since the pre-industrial era, the US has emitted twice as much as China2. Given its 

importance and influence, any expectation of how and to what extent the US can be legally bound to its 

climate action obligations should be informed by a basic understanding of the US approval process. 

US approval process for legally binding climate action 

In view of the divisive politics around climate change it may come as a surprise that the United States is 

among the 197 Parties to the UNFCCC. President George H.W. Bush signed the instrument of ratification 

for the UNFCCC on behalf of the United States on October 13, 1992, a week after it was approved by the 

US Senate.  

Under the US constitution, the Senate has the sole power, by a two-thirds vote, to approve treaties 

negotiated by the executive branch. The Senate consented to the resolution of ratification of the UNFCC 

 
1 See https://www.un.org/en/climatechange/paris-agreement.  
2 See https://ourworldindata.org/contributed-most-global-co2.  

https://www.un.org/en/climatechange/paris-agreement
https://ourworldindata.org/contributed-most-global-co2
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by a Division Vote3 of two-thirds of the Senate on October 7, 1992. A two-thirds vote by division is an 

uncommon manner of voting in the United States Senate. It is a standing vote, meaning that all in favor 

stand to be counted, and all those opposing then stand to be counted. No roll call is taken so no record 

exists as to how individual senators voted; only the end result is captured and reported in the 

Congressional Record. The Senate approved the treaty by a two-thirds vote by division in a bi-partisan 

exercise. How times have changed.  

While the US Constitution provides for Senate approval of treaties, it is not the exclusive method for the 

United States to enter into binding agreements with other nations. The President is also able to bind the 

nation to a “treaty” in the form of an Executive Agreement by way of an Executive Order, which 

technically is not a “treaty,” but has the force of law, and notably does not require Senate approval4. 

That is how President Obama entered the Paris Accord, and how President Trump withdrew from it, and 

how President Biden re-entered it shortly after his inauguration by Executive Order signed on his first 

day in office on January 20, 2021. Because there is little to no chance that a UN-backed climate treaty 

would get a two-thirds vote in today’s US Senate, the Executive Order will be one of the mainstays of 

binding international agreements in the foreseeable future, particularly relating to climate action. An 

alternative or additional argument can be and was made is that the Paris Accord and the succession of 

COPs in general rest on the foundation of the UNFCCC, which was approved by the Senate. 

One of the key issues of contention within the US Senate in 1992 concerned the lack of substantive goals 

and quantifiable metrics in the UNFCCC. The Democrats wanted more substance but were blocked by 

Republicans led by President Bush who were concerned that quantitative targets would cost too much, 

harm US jobs, and hurt long-term prosperity. The excerpted part of Kentucky5 Republican Senator Mitch 

McConnell’s remarks in the Senate during the pre-vote debate quoted above captures the sentiment of 

Republicans back then and even today in light of the reasons given by the former administration for its 

withdrawal from the Paris Accord. 

Nevertheless, in the bygone era of compromise, the Democrats joined the Republicans in approving the 

UNFCCC despite what Democrats felt was a lack of substance. Notwithstanding its perceived 

deficiencies, Democrats voted to approve the UNFCCC in the belief that the treaty would at least 

provide a foundation on which to build future climate action; a belief that perhaps has been vindicated 

by the Paris Accord, COP26, and recent UN-led environmental initiatives, the sum total of which has 

operated to encourage and draw in significant voluntary participation by corporations, investors, and 

civil society. The principles underlying the UNFCCC and the succession of COPs including the Paris Accord 

resonate well with the current momentum for corporate sustainability and stakeholder primacy.  

Present at the birth of COP1 and present at COP26 

Two of the Democratic Senators who spoke in favor of the approving the UNFCCC in 1992 are still highly 

influential voices today; both of whom participated in COP26. One is former Senator and former US Vice 

President Al Gore, now a private green investor and world-renown climate activist. And the other is the 

 
3 A Division Vote is one of three ways of voting in the United States Senate. It is used when a senator 

requests in lieu of a voice vote of ayes and nays. The Division Vote is taken whereby all those in favor of the 
resolution stand and be counted, and then all those opposing stand be counted. Only the result is confirmed, but 
no roll call is taken and thus no record exists as to how individual senators voted. 

4 See our prior edition of SKYSights Mid-year 2021 for a closer look at President Biden’s ESG-related 
Executive Orders during early months of his administration. Available at 
www.skyharborglobalfunds.com/sustainability/reports_thought_leadership.shtml.  

5 Kentucky ranks fifth among US states in estimated recoverable coal reserves and fifth in coal production 
according to the US Energy Information Administration. See https://www.eia.gov/state/analysis.php?sid=KY.  

http://www.skyharborglobalfunds.com/sustainability/reports_thought_leadership.shtml
https://www.eia.gov/state/analysis.php?sid=KY
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former Senator from Delaware, also former US Vice President and now President of the United States: 

Joe Biden.  

Then-Senator Biden voted to approve the UNFCCC, but he supported the ratification with “mixed 

emotions” because the treaty was “only a faint call to global action.” Although Senator Biden welcomed 

the treaty’s “call for a coordinated global research effort to further document the climate changes that 

are underway,” he was, nevertheless, “disappointed in the short-sightedness of the agreement” because 

the UNFCCC did not mandate “targets or timetables to stem the documented increases in carbon 

dioxide, methane, chlorine and other greenhouse gases.” Senator Biden felt the US erred in opposing 

targets and timetables in the years leading up to the UNFCCC. Immediately before the vote was called to 

approve the treaty, Senator Biden contended that the nation needed to “take steps now to avoid the 

worst effects of global climate change” and refuted the notion that climate action would involve “drastic 

lifestyle changes or economic ruin.”6 

The Passion of a President 

Mr. Biden exhibited strong feelings as far back as 1992 concerning the need to bind the US and other 

nations to targets and timetables. After waiting a generation, now as President, Mr. Biden will finally 

have a chance to shape the US climate agenda in accordance with his apparently long-held views. To 

wit: after re-joining the Paris Accord by executive order on his first day in office, a week later, President 

Biden also issued Executive Order, EO 14008 on January 27, 2021, which begins by “putting the climate 

crisis at the center of United States foreign policy and national security.” 

With President Biden’s desire for specific targets and timelines, the US re-entered the Paris Accord in 

April 2021 and submitted an NDC that sets “an economy-wide target of reducing its net greenhouse gas 

emissions by 50-52 percent below 2005 levels by 2030.”7 

The initial NDC submitted in 2016 set an economy-wide target of reducing GHG emissions by 26-28 per 

cent below its 2005 level by 2025 and to make best efforts to reduce emissions by 28%. According to its 

latest NDC,  “[b]ased on preliminary estimates, the United States is expected to have met and surpassed 

its 2020 target of net economy-wide emissions reductions in the range of 17 percent below 2005 levels 

and is broadly on track to achieve 26-28 percent emissions reductions below 2005 levels in 2025.”  

The more ambitious targets under the current NDC “represents increased ambition made possible in 

part through advances in technology and resulting market responses.” Echoing the “whole-of-

government” approach mentioned in President Biden’s executive orders, the 2021 NDC expects the US 

approach will lean on federal level climate action in achieving its 2030 target. 

The current US NDC includes further details on plans to achieve its targets in electricity, transportation, 

buildings, industry and agriculture and land use. Additional descriptive and contextual information in 

tabular form is included to “facilitate clarity, transparency and understanding of the United States 

nationally determined contribution.” The 23-page current NDC is a significant expansion compared to 

the 5-page NDC that the US submitted in 2016, and in a sense it is reflective of the level of commitment 

under this administration to achieve its emission targets. 

 
6 Quotes from Senators McConnell and Biden are from the Congressional Record of the 102nd Congress, 

Second Session, 33520-33527, Wednesday, October 7, 1992, available at: www.congress.gov/bound-
congressional-record/1992/10/07/senate-section.   

7 The US NDC and all other Party NDCs are available at: 
https://www4.unfccc.int/sites/NDCStaging/Pages/All.aspx.  

http://www.congress.gov/bound-congressional-record/1992/10/07/senate-section
http://www.congress.gov/bound-congressional-record/1992/10/07/senate-section
https://www4.unfccc.int/sites/NDCStaging/Pages/All.aspx
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By way of comparison, the NDC submitted by the EU and its Member States, acting jointly, committed to 

a binding target of a net domestic reduction of at least 55% in GHG emissions by 2030 compared to 

1990.8  

The host country to COP26, post-BREXIT Britain committed to reduce economy wide GHG emissions by 

at least 68%, compared to 1990 levels.  

COP26 Highlights 

The Parties worked overtime into the weekend to finalize the draft text of the Conference’s final 

agreement. The New York Times (the “Times”) reported on the final Friday evening of COP26 that, 

“much of the text in the draft — intended to push negotiators toward a deal that all nations can agree 

on — remained contentious for many countries.”9 The negotiations unsurprisingly concern “money 

[read reparations], the speed of emission cuts” and even whether the term “fossil fuels” should be 

mentioned for the first time in a COP final agreement (which it was).  

As the negotiations spilled beyond the official end date of November 12, the Times article reported that 

the lack of a draft text after two weeks of negotiations, “signaled that it would be difficult for 

negotiators to reach the sort of sweeping agreement that activists and scientists had urged before the 

start” of the Conference.10 For certain, the apparent end result will not satisfy young activists like Greta 

Thunberg.  

Young climate activists will not be alone, however, in disappointment and frustration with COP26. The 

Times article described the latest draft of the final agreement as “laced with what, in a diplomatic 

document, could be described as rage.” The issue concerns disappointment that the rich developed 

nations of the “global north” have not delivered $100 billion annual aid promised last year. Indeed, 

Paragraph 26 of the final agreement reads in part that, it “notes with deep regret that the goal of 

developed country Parties to mobilize jointly USD 100 billion per year by 2020 in the context of 

meaningful mitigation actions and transparency on implementation has not yet been met . . .”11  

Moreover, one can only imagine what behind the scenes haggling took place with respect to including, 

for the first time, expressly mentioning coal and fossil fuels.  

Paragraph 20 of the final agreement calls upon the Parties to accelerate “efforts toward the phasedown 

of unabated coal power and inefficient fossil fuel subsidies.” The original draft called for a “phase out” of 

unabated coal but a last-minute effort led by India (a developing country still heavily dependent on coal 

to power electricity) replaced the “phase out” with what critics view as a watered-down version with the 

notion of a “phasedown.” Moreover, the adjectives “unabated” and “inefficient” are not defined and 

depending on how they are defined, critics can argue those terms could leave enough wiggle room as to 

render the goal meaningless.  

 
8 See 

https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/European%20Union%20First/EU_NDC_Submissio
n_December%202020.pdf.  

9 COP26 Live Updates: Negotiations Are Set to Continue Through the Night, available online at: 
https://www.nytimes.com/live/2021/11/12/climate/cop26-glasgow-climate-summit, last visited Friday, November 
12, 2021, 18:00 EST. 

10 Id. 
11 The final agreement entitled the “Glascow Climate Pact” is available for download in multiple languages 

at the UNFCC website. The English version is available at: https://unfccc.int/documents/310475.  

https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/European%20Union%20First/EU_NDC_Submission_December%202020.pdf
https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/European%20Union%20First/EU_NDC_Submission_December%202020.pdf
https://www.nytimes.com/live/2021/11/12/climate/cop26-glasgow-climate-summit
https://unfccc.int/documents/310475
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Despite whatever shortcomings of COP26, the drama of the closing tensions among the Parties should 

not overshadow the more positive developments occurring during the past Conference.  

• COP26 reaffirms the long-term global goal of limiting the increase in the global average 

temperature to “well below 20C above pre-industrial levels and to pursue efforts to limit the 

temperature increase to 1.50C above pre-industrial levels” and further looks to reduce carbon 

dioxide emissions by 45 per cent by the end of this decade relative to the 2010 level and to net 

zero by mid-century, as well as deep reductions in other GHG emissions. 

• On November 2, 2021, more than one hundred countries signed in support of the official launch 

of the US and EU joint pledge to reduce methane emissions by 30% by the end of the decade 

from 2020 levels.12 Methane has more than eighty times the warming potential than carbon 

dioxide over a 20-year period.13 

• In a surprise but welcome announcement on November 10, 2021, the US and China announced 

a joint agreement to work together to cut emissions this decade while China committed for the 

first time to reduce methane.14 Given recent tensions between the two countries the 

appearance of a willingness to collaborate has obvious salutary benefit from a geopolitical 

perspective.  

IFRS launches the International Sustainability Standards Board 
Although not a Party to the Conference, on November 3, 2021, the International Financial Reporting 

Standards Foundation (“IFRS”) announced the creation of the International Sustainability Standards 

Board (“ISSB”), a development that will accelerate the consolidation of investor oriented ESG reporting 

frameworks.  

The purpose of the newly created ISSB is to develop “a comprehensive global baseline of high-quality 

sustainability disclosure standards to meet investors’ information needs.”15 As part of the launch, IFRS 

also plans to complete consolidation of the Climate Disclosure Standards Board (“CDSB”) and the Value 

Reporting Foundation (“VRF”) into the new board by June 2022. The VRF is itself a consolidation 

completed earlier this year of the International Integrated Reporting Framework and the Sustainability 

Accounting Standards Board (“SASB”).  

ISSB proposes prototype climate and general disclosure requirements 

As part of the ISSB initiative, IFRS also published two prototype disclosure templates; one for climate 

(the “Climate Prototype”) and another for general disclosure (the “General Requirements Prototype”).16 

As part of the plans to launch the new ISSB with specific disclosure recommendations in the form of the 

 
12 Myles McCormick, Over 100 countries sign up to US and EU-led pledge to slash methane emissions, 

Financial Times online (subs. req’d.), November 2, 2021, available at: https://www.ft.com/content/4bf0f579-d44c-
4e21-91bc-88058fa297fa#post-92f75f30-3c33-4e49-9d4d-84855b52efe4.  

13 Id. 
14 Brad Plumer and Lisa Friedman, China and the United States Join in Seeking Emissions Cuts, New York 

Times online, November 10, 2021, available at: https://www.nytimes.com/2021/11/10/climate/climate-cop26-
glasgow.html?name=styln-
cop26&region=TOP_BANNER&block=storyline_menu_recirc&action=click&pgtype=LegacyCollection&variant=show
&is_new=false.  

15 See https://www.ifrs.org/news-and-events/news/2021/11/ifrs-foundation-announces-issb-
consolidation-with-cdsb-vrf-publication-of-prototypes/.  

16 Available at: https://www.ifrs.org/groups/technical-readiness-working-group/#resources.  

https://www.ft.com/content/4bf0f579-d44c-4e21-91bc-88058fa297fa#post-92f75f30-3c33-4e49-9d4d-84855b52efe4
https://www.ft.com/content/4bf0f579-d44c-4e21-91bc-88058fa297fa#post-92f75f30-3c33-4e49-9d4d-84855b52efe4
https://www.nytimes.com/2021/11/10/climate/climate-cop26-glasgow.html?name=styln-cop26&region=TOP_BANNER&block=storyline_menu_recirc&action=click&pgtype=LegacyCollection&variant=show&is_new=false
https://www.nytimes.com/2021/11/10/climate/climate-cop26-glasgow.html?name=styln-cop26&region=TOP_BANNER&block=storyline_menu_recirc&action=click&pgtype=LegacyCollection&variant=show&is_new=false
https://www.nytimes.com/2021/11/10/climate/climate-cop26-glasgow.html?name=styln-cop26&region=TOP_BANNER&block=storyline_menu_recirc&action=click&pgtype=LegacyCollection&variant=show&is_new=false
https://www.nytimes.com/2021/11/10/climate/climate-cop26-glasgow.html?name=styln-cop26&region=TOP_BANNER&block=storyline_menu_recirc&action=click&pgtype=LegacyCollection&variant=show&is_new=false
https://www.ifrs.org/news-and-events/news/2021/11/ifrs-foundation-announces-issb-consolidation-with-cdsb-vrf-publication-of-prototypes/
https://www.ifrs.org/news-and-events/news/2021/11/ifrs-foundation-announces-issb-consolidation-with-cdsb-vrf-publication-of-prototypes/
https://www.ifrs.org/groups/technical-readiness-working-group/#resources
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new prototypes, IFRS created the Technical Readiness Working Group (“TRWG”) whose members 

include the International Accounting Standards Board (“IASB”), the CDSB, the Financial Stability Board’s 

Task Force on Climate-related Financial Disclosures (“TCFD”), the Value Reporting Foundation (which 

comprises the merger of SASB and the International Integrated Reporting Council (“IIRC”) and the World 

Economic Forum (“WEB”) and its Measuring Stakeholder Capitalism Initiative. The International 

Organization of Securities Commissions (“IOSCO”) participated in the TRWG as observers. 

According to the announcement by IFRS, the TRWG developed the two prototypes over six months of 

joint work by the members. The two prototypes have “consolidated key aspects of the member 

organizations’ content into an enhanced, unified set of recommendations for consideration by the 

ISSB.”17 

IFRS believes the launch of the ISSB and the work of the TRWG creates “the necessary institutional 

arrangements” and lays “the technical groundwork for a global sustainability disclosure standard-setter 

for the financial markets.” The ISSB will work in close cooperation with the IASB with the aim of 

“ensuring connectivity and compatibility between IFRS Accounting Standards and the ISSB’s standards.”  

IFRS launched the effort in the face of proven demand by the financial markets’ need to assess the risks 

and opportunities facing individual companies that arise from ESG issues, which affect enterprise value. 

According to the news release, this need is “driving significant demand for high-quality information” as 

investors and other global capital providers desire “global sustainability disclosure standards that meet 

their information needs.”  

The ISSB will have a global presence covering all regions — the Americas, Asia-Oceania and EMEA 

(Europe, Middle East and Africa). The Board and the office of the Chair of ISSB will be in Frankfurt and 

Montreal and be responsible for key functions supporting the new Board and deeper co-operation with 

regional stakeholders. Following consolidation of the VRF, offices in San Francisco and London will 

provide technical support and platforms for market engagement and deeper cooperation with regional 

stakeholders.18 

The Climate-related Disclosures prototype sets forth the requirements for the “identification, 

measurement and disclosure of climate-related financial information.” The prototype will require 

entities to disclose information about their exposure to climate-related risks and opportunities, along 

with other information as part of an entity’s general purpose financial reporting. It is intended to assist 

users of the information “in assessing the entity’s future cash flows, their amounts, timing and certainty, 

over the short, medium and long term.”  

The nearly forty pages of suggested disclosures clearly shows the influence of the TCFD’s participation in 

the TRWG. The disclosures are organized by Governance, Strategy, Risk Management, and Metrics and 

Targets, which comprise the four pillars of the TCFD disclosure framework. The Climate Prototype comes 

 
17 See https://www.ifrs.org/news-and-events/news/2021/11/ifrs-foundation-announces-issb-

consolidation-with-cdsb-vrf-publication-of-
prototypes/#:~:text=The%20ISSB%20will%20develop%20IFRS,value%20and%20making%20investment%20decision
s. 

 
18 Id. 

https://www.ifrs.org/news-and-events/news/2021/11/ifrs-foundation-announces-issb-consolidation-with-cdsb-vrf-publication-of-prototypes/#:~:text=The%20ISSB%20will%20develop%20IFRS,value%20and%20making%20investment%20decisions
https://www.ifrs.org/news-and-events/news/2021/11/ifrs-foundation-announces-issb-consolidation-with-cdsb-vrf-publication-of-prototypes/#:~:text=The%20ISSB%20will%20develop%20IFRS,value%20and%20making%20investment%20decisions
https://www.ifrs.org/news-and-events/news/2021/11/ifrs-foundation-announces-issb-consolidation-with-cdsb-vrf-publication-of-prototypes/#:~:text=The%20ISSB%20will%20develop%20IFRS,value%20and%20making%20investment%20decisions
https://www.ifrs.org/news-and-events/news/2021/11/ifrs-foundation-announces-issb-consolidation-with-cdsb-vrf-publication-of-prototypes/#:~:text=The%20ISSB%20will%20develop%20IFRS,value%20and%20making%20investment%20decisions


 

10 of 23 

with a companion document entitled Supplement: Technical Protocols for Disclosure Requirements 

(Climate Prototype).19 

Similarly, the General Disclosure Prototype sets forth the overall requirements for disclosing 

sustainability-related financial information relevant to the sustainability-related risks and opportunities 

of a reporting entity. The objective is to require entities to disclose material information about the 

entity’s exposure to sustainability-related risks and opportunities that is “useful to users of general-

purpose financial reporting in making decisions about whether to provide economic resources to the 

entity.” The General Disclosure Prototype is intended to include sustainability-related risks and 

opportunities not only related to climate but also includes labor practices, human rights and community 

relations, water and biodiversity. Moreover, under the General Disclosure prototype, an entity is 

permitted to apply IFRS Sustainability Disclosure Standards when the entity’s related financial 

statements are prepared in accordance with IFRS Accounting Standards or “other GAAP.” This would 

appear aimed at encouraging US public companies reporting under US GAAP to apply the IFRS/ISSB 

sustainability standards.20  

Defining Materiality  

A main feature of the Prototype includes “a requirement to disclose a complete, neutral and accurate 

depiction of an entity’s significant sustainability risks and opportunities.” It also includes a section 

devoted to defining “materiality,” which “includes information that provides insights into factors that 

could reasonably be expected to influence users’ assessment of the entity’s enterprise value including 

its ability to generate cash flows over the short, medium and long term and the value attributed by users 

to those cash flows.” Material information according to the General Disclosure Prototype could include 

but is not limited to information about: 

(a) An entity’s impacts on society and the environment, if those impacts could reasonably be 

expected to affect the entity’s future cash flows; and 

(b) Events considered to have a low likelihood but a high potential impact on the entity’s future 

cash flows. 

The standard recognizes that materiality is entity-specific based on the “nature or magnitude, or both, 

of the items to which the information relates.” The draft prototype does not specify a uniform 

quantitative threshold for materiality or predetermine what would be material in a particular situation. 

It also appears to stop short of fully embracing the notion of “double materiality.”21 Finally, the 

Prototype provides that, “if the information that results from applying the requirements is not material, 

the entity need not disclose it.” 

 
19 The Climate Prototype, Supplement Technical Protocols for Climate Prototype, the General 

Requirements Prototype and the Summary of the Technical Readiness Working Group’s Programme of Work are all 
available for download at: https://www.ifrs.org/groups/technical-readiness-working-group/#resources.  

20 See paragraph 6 of the TRWG General Disclosure Prototype 
21 The notion of Double Materiality was codified originally in the European Commission Guidelines on 

non-financial reporting: Supplement on reporting climate-related information, 2019.C 209/ 01 (the “Guidelines”). 
The notion refers to materiality from two perspectives: one is the traditional inward-looking financial materiality of 
climate-related information necessary to understand the development, performance and position of a company. 
The other sense of materiality is climate-related information “necessary for an understanding of the external 
impacts of a company,” which is of “most interest to citizens, consumers, employees, business partners, 
communities and civil society organisations.” Para. 2.2 of the Guidelines. The second perspective of materiality 
concerns non-financial information that looks outward and concerns externalities and other impacts of a 
company’s conduct or products on society at large. 

https://www.ifrs.org/groups/technical-readiness-working-group/#resources
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We wrote in our January Sustainability Outlook 2021 that “Materiality Matters” and pointed out that, 

given how “materiality” is a court-influenced concept in the US, defining materiality may be an 

impediment to a consensus on standardized and mandatory ESG disclosure by public companies in the 

US. The attempt to define materiality in the draft ISSB prototype may run into difficulty with US public 

companies, which likely will resist departing from the notion of materiality as handed down by a series 

of US Supreme Court rulings spanning decades.  

While the proposed TRWG prototype will probably not resolve the potential differences of opinion on 

what constitutes materiality for climate disclosure (at least for US public companies), the IFRS-ISSB 

initiative will likely accelerate the establishment of a global sustainability-related disclosure standard.  

On the eve of the US SEC pending rule making in this area, the proposed ISSB prototypes may well play 

an important role in the forthcoming SEC sustainability disclosures expected in early 2022.  

SEC ponders mandatory ESG disclosure: will it adopt the ISSB? 

The IFRS announcement coming when it did may have been overshadowed by COP26, but the relatively 

modest media coverage belies its potentially significant impact on the field of sustainability-related 

reporting and disclosure, a topic that is top of mind on the SEC’s agenda and at the heart of many of the 

EU’s Green Deal agenda with respect to the financial sector.  

As a reminder, although the SEC has the authority to set and enforce through its rules and regulations 

accounting standards for public companies, in doing so, however, it relies on outside expertise. For 

instance, in adopting US Generally Accepted Accounting Principles (GAAP) the SEC looks to the Financial 

Accounting Standards Board, the Public Company Accounting Oversight Board (“PCAOB”), and other 

external standard-setters to shape and define GAAP.  

To the extent the SEC — which is an active member of IOSCO, an observer to the IFRS TRWG — adopts 

the ISSB prototypes rather than going it alone in drafting its own standards, these prototypes will 

become the required sustainability-related disclosure framework for US public company reporting. 

Should the SEC decide to go it alone and draft its own prescriptive disclosure standards, given the 

comprehensiveness of the prototypes and overlap with current ESG reporting standards, it would not be 

too speculative to predict that aspects of the prototype will likely be incorporated into whatever the SEC 

finally promulgates.  

SEC ESG-related pending proposed rules 

The SEC has at least four workstreams in the “proposed rule stage” related to ESG on its Agency Rule List 

released last in the Spring: Human Capital Management Disclosure, Climate Change Disclosure, 

Corporate Board Diversity, and Rules Relating to Investment Companies and Investment Advisers to 

Address Matters Relating to Environmental, Social and Governance Factors. 

Chair Gensler along with Democrats Commissioners Herren-Lee and Crenshaw form a majority on the 

five-person Commissioners, and they appear to heavily favor some form of prescriptive ESG-related 

disclosure, particularly with respect to climate-related matters. The proposed rules relating to ESG has 

been pushed back to next year, no doubt in part due to the complexity of the task but also perhaps to 

allow more time to achieve consensus among the commissioners. The remaining Republican-appointed 

commissioners continue to push back on additional climate disclosures, particularly any mandated or 

prescriptive disclosures.  
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The SEC is expected to begin announcing the proposed new rules beginning 2022. Given the recent SEC 

approval of the NASDAQ listing rule on diversity and inclusion22, it appears likely that the human capital 

and corporate board diversity rules will be among the first to emerge among the pending proposals. The 

SEC may need additional time, however, to digest and consider the IFRS-ISSB proposals and decide to 

what extent, if any, the Commission will want to incorporate the prototypes into its own rules on 

Climate Change and matters relating to ESG. 

IPCC Sixth Assessment Report: the earth’s climate outlook is bleak 

In case you missed it, the 195 government members of the Intergovernmental Panel on Climate Change 

(“IPCC”) met for two weeks over the summer and on August 9, 2021 and issued the first installment of 

its Sixth Assessment Report (“AR6”)23. The initial installment concluded that changes in the Earth’s 

climate is occurring in “every region and across the whole climate system,” and some of the 

unprecedented changes, such as rising sea levels, are “irreversible over hundreds to thousands of 

years.”  

The report reminds us that,“[e]ach of the last four decades has been successively warmer than any 

decade that preceded it since 1850,” and “unless there are immediate, rapid and large-scale reductions” 

in GHG it is all but certain that global warming will exceed 1.50C or more.” Moreover, the AR6 bears a 

high degree of confidence in its conclusions because of “improved observational datasets” and 

“progress in scientific understanding” of the impact of human caused GHG emissions on global warming.  

The initial installment of AR6 provides a detailed assessment of regional climate impacts — heat, cold, 

rain, drought, snow, wind, coastal flooding and more — on society and ecosystems. 

IPCC Updated Five Climate Scenarios 

Climate-related scenario analysis will become an increasingly important part of climate disclosure and 

reporting because it is a recommended exercise under a variety of climate-related frameworks and 

disclosure regimes. For example, the 2017 TCFD’s publication, Technical Supplement The Use of Scenario 

Analysis in Disclosure of Climate-Related Risks and Opportunities specifically recognizes the benefits of 

scenario analysis and suggests that organizations undertaking scenario analysis for the first time may 

want to start with becoming familiar with those developed by the International Energy Agency (“IEA”) 

and the IPCC, noting that, “[t]he scenarios developed by these two organizations have long been used by 

scientists and policy analysts to assess future vulnerability to climate change.”24 

The IPCC AR6 Summary for Policymakers25 sets forth five new and updated IPCC emission scenarios to 

explore the climate impact on a broader range of forward-looking GHG emissions, land use and air 

pollutants than was previously assessed in the Fifth Assessment Report. 

 
22 On August 6, 2021, the SEC approved NASDAQ Rules 5605(f) and 5606, which will require each 

NASDAQ-listed company, subject to certain exceptions, to have at least two diverse board members or explain why 
it does not. The new listing rule will require disclosure, in an aggregated form, of information on the voluntary self-
identified gender, racial characteristics, and LGBTQ+ status of the company’s board. 

23  Available at:  https://www.ipcc.ch/assessment-report/ar6/. The full AR6 is expected to be completed in 
2022.  

24 Available at: https://assets.bbhub.io/company/sites/60/2020/10/FINAL-TCFD-Technical-Supplement-
062917.pdf 

 
25 Available at: https://www.ipcc.ch/report/ar6/wg1/#SPM.  

https://www.ipcc.ch/assessment-report/ar6/
https://assets.bbhub.io/company/sites/60/2020/10/FINAL-TCFD-Technical-Supplement-062917.pdf
https://assets.bbhub.io/company/sites/60/2020/10/FINAL-TCFD-Technical-Supplement-062917.pdf
https://www.ipcc.ch/report/ar6/wg1/#SPM
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AR6 assesses the climate response to five illustrative scenarios — called Shared Socio-economic 

Pathways or SSPs — from low to middle to high and very high GHG emissions. The projections extend 

from 2015 out toward the middle and the end of the 21st century.  

Increasing Demand to incorporate climate scenario analysis in entity reporting 

These updated SSPs may serve as reference scenarios under other reporting frameworks such as the 

TCFD and the proposed IFRS Climate-related Disclosure Prototype. For example, the IFRS Climate-related 

Disclosure Prototype under the Strategy pillar (para. 10) provides in pertinent part: 

An entity shall disclose an analysis of the resilience of the entity’s strategy to 

significant climate-related risks (physical and transition), including: 

(a) How the analysis has been conducted, including 

(i) whether it has been conducted by comparing a diverse range of climate-

related scenarios and whether it has used a Paris-aligned scenario and 

scenarios consistent with increased physical climate-related risks; 

(ii) which scenarios were used for the assessment and the sources of the 

scenarios used (for example, Network for Greening the Financial System 

Net Zero 2050 scenarios, the International Energy Agency Net Zero 2050 

scenario and the Intergovernmental Panel on Climate Change 

Representative Concentration Pathway 1.9 and 2.626; 

(iii) an explanation of why the entity believes the chosen scenarios are 

relevant to assessing its resilience to climate-related risks and 

opportunities; 

(iv) the time horizon over which the analysis has been conducted; 

(v) the inputs into the scenario analysis, including but not limited to the 

scope of risks (for example, the scope of physical risks included in the 

scenario analysis), the scope of operations covered (for example, the 

operating locations used), and the level of detail in the assumptions (for 

example, geospatial coordinates specific to company locations or 

national- or regional-level broad assumptions); and 

(vi) management’s assumptions about the way the transition to a lower-

carbon economy will affect the entity, including policy assumptions for 

the jurisdictions in which the entity operates, macroeconomic trends, 

energy usage and mix, and technology assumptions; and 

(b)  the results of the analysis together with an assessment demonstrating how the 

entity’s financial position and financial performance supports the resilience of 

the entity’s strategy and business model over the short, medium and long 

term, including: 

i. how assets and investments are aligned with or are sufficiently flexible to 

be reallocated, decommissioned, repaired and upgraded, in the event of 

physical disruption or chronic changes in weather patterns resulting from 

climate change; and 

ii. the current or planned investment in lower-carbon alternatives (and 

what proportion that represents of overall investment), reskilling the 

 
26 Representative Concentration Pathway scenarios are prior scenarios by the IPCC and presumably the 

more current AR6 SSPs may become the preferred scenarios to use.  
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workforce and the degree of capital flexibility available to withstand the 

physical effects of climate change. 

While the Climate-related Disclosure Prototype is only a proposal for now, the fact it is 

backed by IFRS and the framework conventions that participated in the TRWG assures its 

credibility and the increased likelihood of adoption by one or more regulators — perhaps 

even the SEC — in the near future.  

FSOC Joins the Dialogue on Climate-related Financial Risk 

In the January Sustainability Outlook for 2021 we wrote that, despite its relative dormancy during the 

Trump administration, “FSOC may very well emerge as a player in the sustainability conversation in 

2021.” The Financial Stability Oversight Council was established under the Dodd-Frank Act of 2010 and is 

charged with, among other things, identifying and responding to potential threats to the U.S. financial 

stability. 

In response to President Biden’s Executive Order No. 14030 on Climate-related financial risk FSOC issued 

— on the eve of the COP26 meeting — a report that, for the first time identified climate change as an 

emerging and increasing threat to U.S. financial stability.27  

EO 14030 was issued on May 25, 2021 and, among other things, directed Secretary Yellen as Chair of 

FSOC to engage with FSOC members to consider a number of climate-related initiatives including 

“assessing, in a detailed and comprehensive manner, the climate-related financial risk, including both 

physical and transition risks, to the financial stability of the Federal Government and the stability of the 

U.S. financial system” According the FSOC report, the agency first discussed climate-related financial 

risks at its March 2021 meeting, at which FSOC members (including Fed Chair Powell and SEC Chair 

Gensler among other prudential regulators) highlighted a broad set of work underway, or beginning at 

individual agencies and organizations. 

Apropos of the above discussion in the IPCC’s five climate scenarios, FSOC will start performing scenario 

analysis to evaluate climate-related financial risk and will be creating a new staff level committee, 

Climate-related Financial Risk Committee that will, among other things, coordinate information sharing 

and the efforts by FSOC members in meeting the goals of identifying and mitigating climate-related 

financial risks.  

FSOC encourages the SEC to issue climate disclosure rules for public companies 

With respect to impending new disclosure rules by the SEC, among the recommendations contained in 

the FSOC Report, the SEC’s efforts on disclosure requirements by public issuers related to climate-

related risks were singled out for encouragement and support “to provide investors with information 

that is consistent, comparable, and decision-making useful.” The pending proposals for possible rule 

making regarding ESG factors for registered investment advisers and registered investment companies 

were also supported and encouraged as were similar statements directed to members regulating the 

banking and insurance industries. 

 
27 The Press Release dated October 21, 2021, and link to the full report and recommendations are 

available at: https://home.treasury.gov/news/press-releases/jy0426.  

https://home.treasury.gov/news/press-releases/jy0426
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With increased activity on the regulatory front along with initiatives from various sustainability-related 

disclosure conventions, the private sector has been slowly but surely beginning to respond either 

because of actual regulatory obligations, particularly in the EU, or on a voluntary basis.  

A report from the TCFD issues in October 2021 highlights the progress by corporations in disclosing 

climate-related risks and opportunities.. 

TCFD 2021 Progress, Status Report and Updated Guidance 

The Task Force on Climate-related Financial Disclosures (“TCFD”) issued its 2021 status report on 

October 14, 2021.28 The report finds increasing acceptance and use of TCFD guidelines on disclosure, 

which are based on the TCFD’s four pillars: Governance, Strategy, Risk Management, and Metrics and 

Targets. Under each pillar is an additional eleven recommended disclosure topics.  

The Report finds a 9-percentage point increase over 2020 in climate-related disclosure aligned with 

TCFD guidelines and over 50% for firms disclosed their climate-related risks and opportunities. The 

increased disclosures from 2019 to 2020 was the most than in any previous year assessed evidencing 

the increasing momentum around climate-related disclosure.  

The TCFD 2021 status report notes that, as acceptance of the TCFD from the private sector has grown, 

“governments around the world have begun to codify aspects of the TCFD recommendations into policy 

and regulation, using the TCFD’s work as a foundation for climate-related reporting requirements.” The 

above-mentioned IFRS creation of the ISSB and President Biden’s EO 14080 directions to FSOC along 

with robust climate-related disclosure regulations from the EU provide clear examples in support of the 

TFCD’s observation. To the extent the SEC promulgates mandatory and prescriptive climate-related 

disclosure (expected in 2022), the regulations may very well echo if not expressly adopt TCFD guidance 

along the lines of the four pillars. 

Other findings in the TCFD 2021 status report include: 

• Although the TCFD recommends disclosure of governance regardless of materiality, the 

Governance recommendation remains the least disclosed recommendation with the two 

Governance recommended disclosures the second and third least disclosed.29 

• Materials and buildings companies now lead on disclosure. The average level of disclosure 

across the eleven recommended disclosures for fiscal year 2020 was 38% for materials and 

buildings companies. 

• The insurance industry significantly increased its average level of disclosure by eleven 

percentage points between 2019 and 2020, and now leads all groups by at least fifteen 

percentage points in disclosure of risk management processes (Risk Management b in the TCFD 

recommendations)30. 

 
28  Available at: https://www.fsb.org/2021/10/2021-status-report-task-force-on-climate-related-financial-

disclosures/.  
29 The two governance recommendations are: a) Describe the board’s oversight of climate-related risks 

and opportunities and b) Describe management’s role in assessing and managing climate-related risks and 
opportunities.  

30 Risk Management Recommendation b): Describe the organization’s processes for managing climate-
related risks.  

https://www.fsb.org/2021/10/2021-status-report-task-force-on-climate-related-financial-disclosures/
https://www.fsb.org/2021/10/2021-status-report-task-force-on-climate-related-financial-disclosures/
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• Europe remains the leading region for disclosures, with average level of reporting across the 

eleven recommended disclosures from fiscal year 2020 now at half of European companies 

assessed. European companies have increased their average disclosure by fifteen percentage 

points since 2019, and now disclose sixteen percentage points more than the next closest 

region. 

It should be no surprise that Europe leads in climate-related disclosure given the European Green Deal 

and related EU disclosure regulations aimed specifically at diverting financial flows toward a sustainable 

economy. These developments have had significant impact on asset managers and investment funds 

marketed in the EU. The most recent regulations in this regard came into effect on March 10, 2021, with 

the Sustainability-related Financial Disclosure Regulation (“SFDR”) and the soon to become effective 

Taxonomy Regulation and the related Level 2 SDFR guidance, referred to as the Regulatory Technical 

Standards (“RTS”). 

EU issues Final Report on Draft SFDR Regulatory Technical Standards 

On October 22, 2021, the European Supervisory Authorities (“ESAs”) through the Joint Committee (“JC”) 

— document no. JC 2021-50 — issued the Final Report on draft Regulatory Technical Standards with 

regard to the content and presentation of disclosures pursuant to Article 8(4), 9(6), and 11(5) of the 

Sustainable Finance Disclosure Regulation (EU 2019/2088) (the “SFDR”). The EU Commission has 3 

months from the issuance date to endorse the Final Report but as further detailed below the 

Commission has admitted it cannot meet the 3-month deadline and the effective date has been 

deferred to January 1, 2022.  

The EU Commission has also advised the European Parliament and the Council that it intends to roll the 

February 2021 SFDR RTS into the October 22 Final Report to form a single rulebook rather than having 

two SFDR RTS versions in circulation.  

As a reminder the Level 1 SFDR regulation was promulgated on November 27, 2019, and became 

effective on March 10, 2021, after important amendments to the original version were made by the 

Taxonomy Regulation on June 18, 2020 (EU 2020/852). The purpose of the RTS is to provide further 

detailed guidance on how to comply with the primary  obligations set forth in the Level 1 regulation. Put 

another way, March 10, 2021, may be viewed as the initial effective date of the SFDR, but the 

substantive compliance date will now be January 1, 2023, when the detailed implementation of the 

SFDR becomes effective. 

In-scope SFDR Article 8 and Article 9 Funds must comply by January 1, 2023 

When the ESAs issued the Final Draft SFDR RTS, the widely held expectation was that Article 8 and 

Article 9 funds under the SFDR will have to comply with the RTS guidance including additional detailed 

prescriptive disclosure templates by July 1, 2022. In late breaking news, however, on November 25, 

2021, however, the European Commission confirmed that the date for compliance for the RTS will be 

deferred by yet another six months to January 1, 2023.  

The letter by the Director-General for Financial Stability, Financial Services and Capital Markets Union 

(the “Director-General”) explained that the Commission could not adopt the draft Final RTS within the 3-
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month time frame “given their length and technical detail, which requires additional time in the 

adoption process.”31  

Because of the further six-month deferral, the Director-General also advised that the compliance date 

with respect to paragraphs 3 and 4 of SFDR Article 4 concerning disclosure requirements on principal 

adverse impacts on sustainability matters is to be June 30, 2023, and the reference period under the RTS 

shall be from January 1, 2022, to December 31, 2022. 

The Director-General’s letter does not indicate when the Commission how much more time the 

Commission will need to review and approve the ESAs final Draft RTS, which adds a degree of 

uncertainty to the process. There is no assurance that no further changes will be made to the final Draft 

RTS and no assurance that if and when the final approval is announced that market participants will 

have sufficient time to comply.  

Nevertheless, market participants should begin preparations for compliance as soon as possible 

particularly with respect to the 2022 calendar year reporting period involving the principal adverse 

impact statements at the entity level under SFDR Article 4. As a reminder, paragraphs 3 and 4 of SFDR 

Article 4 provides for website disclosures regarding due diligence policies on principal adverse impacts 

of investment decisions on sustainability factors for entities with an average number of 500 employees 

on a consolidated basis. 

Background to SFDR and Taxonomy Regulations 

The EU has prioritized sustainable, environmentally responsible initiatives for decades in a series of 

successive Environmental Action Programs (EAPs) dating back to the early 1970s.32 The European 

Parliament and the Council in Decision No. 1386/2013 expressly called for an increase in private sector 

funding for environmental and climate-related expenditure (the 7th EAP). In particular the 7th EAP set a 

series of goals for 2020 including “putting in place incentives and methodologies that stimulate 

companies to measure the environmental costs of their business and profits derived from using 

environmental services and to disclose environmental information as part of their annual reporting.”33 

The EU policy is to re-direct private sector financial flows into environmentally sustainable economic 

activities. In that regard, the SFDR and Taxonomy Regulations are intended to harmonize across the 

Union what economic activities qualify as environmentally sustainable. Why is a standard definition 

important? 

According to the Taxonomy Regulation, a standard definition of environmentally sustainable economic 

activity will “remove barriers to the functioning of the internal market with regard to raising funds for 

sustainable projects” and prevent the emergence of future barriers to sustainable investment.34  

Underlying the SFDR and the Taxonomy Regulations is the notion that clearly defining what constitutes 

environmentally sustainable economic activity will make it easier to raise funds across borders for 

 
31  Available at: 

https://www.esma.europa.eu/sites/default/files/library/com_letter_to_ep_and_council_sfdr_rts-j.berrigan.pdf.  
32 See EU Decision No. 1386/2013 of the European Parliament and of the Council of 20 November 2013 on 

a General Union Environment Action Programme to 2020 ‘Living well, within the limits of our planet,’ (Recital para. 
2 noting that, “Successive environment action programmes have provided the framework for Union action in the 
field of the environment since 1973”).  

33 Id. at Annex to 7th EAP “Living Well, Within the Limits of our Planet,” Primary objective 6: To secure 
investment for environment and climate policy and address environmental externalities, Para. 84 (c), (ix).  

34 Taxonomy Regulation EU 2020/852 Recital para. 12. 

https://www.esma.europa.eu/sites/default/files/library/com_letter_to_ep_and_council_sfdr_rts-j.berrigan.pdf
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environmentally sustainable activities since those economic activities can “be compared against uniform 

criteria in order to be selected as underlying assets for environmentally sustainable investments” and 

“therefore facilitate cross-border sustainable investment in the Union.”35 Put another way, if capital 

providers can easily distinguish authentic from ersatz sustainable investment opportunities, then capital 

will flow as intended; all in keeping with the EU’s overarching goals of diverting capital flows into 

economic activities that contribute to a green and sustainable economy. 

Equally important to defining the criteria of what constitutes “sustainable investment” is the need for 

full and fair disclosure by financial market participants. Because, without full disclosure or if differing 

concepts of what sustainable investment means, then “investors will find it disproportionately 

burdensome to check and compare different financial products,” which in turn could lead to a loss of 

investor confidence with “major detrimental impact on the market for sustainable investment.”36  

Behind the attempt to clearly define economic activity that qualifies as environmentally sustainable and 

the mandates for full and fair disclosure in pre-contractual, periodic reporting, and website posting is 

the overarching desire to protect against “greenwashing.” 

It should be noted in passing that nothing in the SFDR or the TR prevents investors from investing as 

they wish and neither regulation or RTS imply any obligation on investors to invest only in those 

economic activities that meet the definition of environmentally or otherwise sustainable investment. 

The corollary notion is that investors are also free to choose to invest in a spectrum of environmentally 

sustainable products or a single product with a hybrid portfolio with some but not all sustainable 

investments or no environmentally sustainable investments; or investors may choose investments that 

promote social or governance factors rather than environmental priorities.   

SFDR and Taxonomy in-scope market participants – preparing for 2022 and 2023 

While a more robust analysis of the SFDR, TR and the 161-page Final Draft SFDR RTS is beyond the scope 

of this commentary, for in-scope market participants (e.g., investors, asset managers and product 

manufacturers) key take-away points of the Final Draft SFDR RTS are: 

• As of this writing, the compliance date is January 1, 2023. Before the new compliance date was 

deferred on November 25, 2021 (see below for further details), the Central Bank of Ireland had 

already issued a notice on November 15, 2021, formally confirming its intention to establish a 

fast-track filing process and also clarified the filing requirements for pre-contractual 

documentary updates in accordance with the TR (effective date of January 1, 2022) and the 

SDFR RTS. At the time of this writing, it is yet unclear to what extent, if any, the CSSF will also 

establish a fast-track process similar to the one the CSSF implemented ahead of the March 10, 

2021, date for the Level 1 SFDR. With the newly deferred compliance date, however, there may 

be slightly less urgency in establishing a fast-track process. 

• SFDR Article 8 and Article 9 funds that make investments in “environmentally sustainable 

investments” shall have significant additional detailed disclosure obligations including but not 

limited to principal adverse impact reporting, compliance with Do No Significant Harm criteria, 

detailed KPI performance ratios designed to reflect the degree of sustainable investment in 

terms of turnover, capex or operational expense, and prescriptive disclosure templates for both 

SFDR Article 8 and Article 9 funds regarding pre-contractual and periodic disclosure. 

 
35 Id. 
36 Taxonomy Regulation EU 2020/852 Recital para. 13. 
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• SFDR Article 8 and Article 9 funds that meet the first two objectives set forth in TR Article 9 (i.e., 

climate change mitigation and climate change adaptation) must comply by January 1, 2023. 

There remains  pending, additional RTS yet to be issued, implicating financial products with 

respect to environmental objectives referred to in points (c) through (f) of TR Article 9 (set forth 

in more detail below). The initial draft Final RTS indicated that compliance for those additional 

criteria will be January 1, 2023, but this may be subject to change given the post-hoc 

announcement of the delayed compliance date of January 1, 2023. 

• In short, to the extent an Article 8 or Article 9 fund under the SFDR invests in an environmentally  

sustainable economic activity, it will need to show how and to what extent those investments 

are aligned with the Taxonomy Regulation. The timing of the effective compliance date depends 

on which environmental objective set forth under TR Article 9 is implicated. And the manner of 

that disclosure is prescriptive and set forth in the Annexes and tables to the SDFR RTS issued on 

October 22, 2021. In the interest of brevity, the prescriptive templates annexed to the final SFDR 

RTS are not detailed here but suffice it to say each template (4 templates, one each for i) SFDR 

Article 8 pre-contractual and (ii) periodic reporting and one each for (iii)  SFDR Article 9 pre-

contractual and (iv) periodic reporting) bears strong resemblance to a detailed RFP or due 

diligence questionnaire soliciting information on an environmentally sustainable investment 

mandate. The above does not include the template for principal adverse impact statements and 

additional documents.  

Defining environmentally sustainable for in-scope compliance with SFDR and TR 

The key in-scope criteria for enhanced disclosure under the SFDR RTS hinges on the definition of 

“environmentally sustainable,” which is a 4-part test under Article 3 of the TR. To wit, for an investment 

to be environmentally sustainable it must: 

1. contribute substantially to one or more of the environmental objectives in TR Article 9 in 

accordance with TR Articles 10 to 16 (emphasis added); 

2. does not significantly harm (“DNSH”) any of the environmental objectives set out in TR 

Article 9 in accordance with TR Article 17, which in turn sets forth additional considerations 

with respect to DNSH;  

3. be conducted in compliance with the minimum safeguards laid down in TR Article 18, which 

further defines those safeguards that ensure alignment with the OECD Guidelines for 

Multinational Enterprises and the UN Guiding Principles on Business and Human Rights; and  

4. complies with technical screening criteria that have been established by the Commission. 

TR Article 3 is one of the shortest articles in the TR in terms of word count, consisting essentially of four 

short sub-clauses, but the brevity belies the enormous impact of the definition because of its 

incorporation by reference to other parts of the Regulation. 

The first of the 4-part test of what shall qualify as environmentally sustainable economic activity under 

both the SDFR and TR is incorporated by reference to TR Article 9, which provides: 

For the purpose of this Regulation, the following shall be environmental objectives:  

(a) climate change mitigation; 

(b) climate change adaptation; 

(c) the sustainable use and protection of water and marine resources; 

(d) the transition to a circular economy; 

(e) pollution prevention and control; 
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(f) the protection and restoration of biodiversity and ecosystems. 

TR Articles 10 through 15 goes on to further define successively and respectively each of the above 

objectives in more detail (i.e., Article 10 further defines (a), Article 11 defines (b) and so forth). 

Notably, TR Article 16 refers to “Enabling Activities,” which appears to be a catchall criterion that allows 

for flexibility that derogates from the six objectives set forth in TR Article 9. 

Article 16 provides: 

An economic activity shall qualify as contributing substantially to one or more of the 

environmental objectives set out in Article 9 by directly enabling other activities to make 

a substantial contribution to one or more of those objectives, provided that such 

economic activity: 

(a) does not lead to a lock-in of assets that undermine long-term environmental goals, 

considering the economic lifetime of those assets; and 

(b) has a substantial positive environmental impact, on the basis of life-cycle 

considerations. 

As an aside, TR Article 16 is an interesting exception to the six objectives set forth in TR Article 9, 

and the potential wiggle room it may provide has been referred to in the continuing debate on 

whether nuclear power should be considered an economic activity that is environmentally 

sustainable. A closer look at Article 16 and the debate on nuclear energy is a topic for a future 

edition of SKYSights.  

What are the Technical Screening Criteria? 

The final part of the 4-part test in TR Article 3 provides that an environmentally sustainable investment 

must comply with the “technical screening criteria” that have been established by the Commission 

(“TSC”). With respect to disclosing performance KPIs under the Final draft SDFR RTS, an activity that 

complies with the technical screening criteria “should be able to count as taxonomy-aligned both the 

turnover from these activities as well as any capital expenditure (and specific operational expenditure) 

related to expanding these activities and maintaining these activities as taxonomy-aligned.”37 Because 

the performance KPIs are a required disclosure the compliant status with the TSC bolsters those KPIs. 

As of this date, the Commission has only established draft technical screening criteria for climate change 

mitigation and climate change adaptation in Annexes I and II respectively, which were contained in the 

draft Delegated Regulation issued on June 4, 2021.38 

The purpose of the technical screening criteria is to “specify the performance requirements for any 

economic activity that determine under what conditions that activity (i) makes a substantial contribution 

to a given environmental objective; and (ii) does not significantly harm other objectives.”39  

The TSC for climate mitigation Annex I to the Delegated Regulation sets forth nearly 90 industry groups 

covering broadly, forestry, environmental protection and restoration activities, manufacturing, energy, 

electricity generation and transmission, water supply and related waste management, transportation, 

 
37 See https://ec.europa.eu/finance/docs/level-2-measures/taxonomy-regulation-delegated-act-2021-

2800_en.pdf, p. 5, Explanatory Memorandum. 
38 Available at link in supra note 33. 
39 Id. at p.2 of Explanatory Memorandum. 

https://ec.europa.eu/finance/docs/level-2-measures/taxonomy-regulation-delegated-act-2021-2800_en.pdf
https://ec.europa.eu/finance/docs/level-2-measures/taxonomy-regulation-delegated-act-2021-2800_en.pdf
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construction and buildings, information technology, and professional and related scientific and technical 

activities. Under each broad category are additional detailed activities according to NACE codes, the 

European equivalent to industry SIC codes used in the US. The TSC for climate adaptation Annex II to the 

Delegated Regulation follows a similar format. 

Notably agriculture is absent from the list of industries in the TSC. According to the Explanatory 

Memorandum in the draft Delegated Regulation, it was omitted at this juncture because of ongoing EU 

negotiations underway on the Common agricultural policy(“CAP”) and “in order to achieve greater 

coherence across the different instruments to achieve the environmental and climate ambitions of the 

Green Deal.”40 

Reference to nuclear energy was also omitted because the “assessment is still ongoing and as soon as 

the dedicated process is complete, the Commission will follow up based on its results in the context” of 

the TSC and its related regulations.41 

Within each broad category, TSC sets forth criteria with respect to what constitutes “substantial 

contribution” to climate change mitigation or climate change adaptation followed by criteria related to 

satisfying the notion of  DNSH. In regard to DNSH, the TSC in Annex I refers to a series of Generic DNSH 

criterial set forth in the Appendices that cover criteria for DNSH for: A) climate change adaptation; B) 

sustainable use and protection of water and marine resources; C) pollution prevention and control 

regarding use and presence of chemicals; D) protection and restoration of biodiversity and ecosystems; 

and E) Technical specifications for water appliances.  

The DNSH appendices for Annex II, climate adaptation, include A) classification of climate-related 

hazards; B) sustainable use and protection of water and marine resources; C) pollution prevention and 

control regarding use and presence of chemicals; and D) protection and restoration of biodiversity and 

ecosystems.  

The foregoing is only a high-level summary of the TSC, and the main point for in-scope financial market 

participants investing in environmentally sustainable investments as defined by the SFDR and Taxonomy 

Regulations (with the objective of climate change mitigation or climate change adaptation) is that 

enormously detailed disclosure obligations are pending and must be in place by January 1, 2023. Given 

the more widely disseminated publications that address the Level 1 obligations, there may be a risk of 

underestimating the amount of work and preparation required to satisfy the technical screening criteria. 

When will the KIDs be returning to PRIIP school? 

As if the pending effective dates for SFDR and Taxonomy regulations were not enough, readers are 

reminded that UCITS KIIDs are scheduled to be replaced by the 3-page PRIIPs Key Information Document 

(“KID”) as of January 1, 2023. As a reminder, PRIIPs is the acronym for Packaged Retail and Insurance-

based Investment Products. See EU No. 1286/2014 of November 26, 2014, as amended. 

The PRIIPs KID has significant differences from the UCITS KIIDs particularly with respect to its calculation 

of the Summary Risk Indicator and the replacement of historical performance with three Performance 

Scenarios. Part of the homework in preparation for the PRIIPs KID no doubt will include a refresher on 

the Cornish-Fisher expansion used to calculate the Value at Risk measure. Moreover, the spreadsheet 

 
40 Id. at p. 3 of the Explanatory Memorandum. 
41 Id. at 14 
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template EPT 1.1 currently in widespread use by market participants is undergoing an upgrade to EPT 

2.0, which is expected to be finalized in coming months.  

While still a year away in terms of UCITS conversion to the PRIIPs KID, market participants should focus 

on these more arcane aspects of PRIIPs compliance well ahead of the deadline, especially if an 

investment product is one of those that require Monte Carlo simulations as part of the disclosure 

obligation. 

Illegal environmental degradation becomes a money laundering offense 

The Financial Crimes Enforcement Network (“FinCEN”) is part of the US Treasury Department most 

commonly known for enforcement of money laundering and terrorist financing violations. Thus, it may 

have been somewhat surprising when, on November 18, 2021, FinCEN issued a Notice to call attention 

to an upward trend in environmental crimes and related illicit financial activity. Notice FIN-2021-NTC4. 

As a reminder, money laundering is broadly defined to include proceeds from any illegal activity — often 

referred to as the predicate crime. The predicate crime can involve any number of illegal activities and 

often has been associated, for example, with trafficking in illegal drugs, human exploitation, organized 

crime and tax evasion. But environmental crime is a new category. 

FinCEN’s explanation for its interest stems from (1) the strong association of environmental crime with 

corruption and transnational criminal organizations, (2) a need to enhance reporting and analysis of 

related illicit financial flows, and (3) environmental crimes’ contribution to the climate crisis, including 

threatening ecosystems, decreasing biodiversity, and increasing carbon dioxide in the atmosphere. 

The FinCEN Notice expands financial institutions subject to its authority to file a specific suspicious 

activity report (“SAR”) if suspected illicit financial activity related to certain types of environmental 

crimes has or is occurring. 

The FinCEN Notice takes a broad view of what constitutes environmental crimes, which encompasses 

“illegal activity that harm human health, and harm nature and natural resources by damaging 

environmental quality, including increasing carbon dioxide levels in the atmosphere, driving biodiversity 

loss, and causing the overexploitation of natural resources.”  

While it is too soon to know just how far FinCEN will be able to enforce its traditional AML-CTF authority 

based on predicate crimes based on, for example, increasing CO2 into the atmosphere or damaging 

biodiversity, the potential universe of violators is enormous and conceivably could implicate large public 

and private companies across broad industry sectors and jurisdictions where illegal GHG emissions have 

or are occurring and have yet to be prosecuted by resource-limited international, federal, state, and 

local environmental protection agencies. 

The presence of FinCEN as the latest new player in environmental crime enforcement is perhaps yet 

another indication of the Biden administration’s whole-of-government approach to climate action. 

Depending on whether FinCEN will make use of the broad interpretation of its remit, it is, nevertheless, 

a reminder for companies, financial institutions and other financial market participants to stay vigilant in 

identifying, assessing and mitigating any gaps in their compliance with applicable environment-related 

laws, rules and regulations.  

 

Gordon Eng, December 1, 2021 
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Disclaimers and Additional Disclosures 

SKY Harbor Capital Management, LLC (“SKY Harbor”) provides this document for informational 

and marketing purposes only. The information herein is intended solely for the recipient to 

whom it has been delivered. Nothing contained in this document is or should be construed as 

an advertisement, or an offer to enter any contract, investment advisory agreement, a 

recommendation to buy or sell securities of any kind, a solicitation of clients, or an offer to 

invest in any particular fund, product, investment vehicle, or derivative. 

The information contained herein is subject to change, and SKY Harbor is under no obligation to 

update any information herein. Certain information contained in this document has been 

obtained from third party sources and although believed to be reliable, has not been 

independently verified and its accuracy or completeness cannot be guaranteed. 

The views herein do not necessarily represent the view of SKY Harbor Capital Management, LLC 

or its directors, officers and employees. 

SKY Harbor is not a tax or legal adviser.  

© 2021 SKY Harbor Capital Management, LLC. This document may not be 

reproduced or transmitted, in whole or in part, by any means, to third parties 

without prior written consent of SKY Harbor. 

For more information, contact SKY Harbor Capital Management, LLC at 

info@skyhcm.com.  
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